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§4.311 
I 

representative must include the name 
of the party whom the attorney or rep­
reeentatlve represents a.nd indicate 
that service was made on the attorney 
or representative.' 

(c) Computation Df time for filing and 
service. Except as otherwise provided by 
law, in computing any period o! time 
prescribed for filing and serving a doc­
ument, the day upon which the deci­
sion or document to be appealed or an­
swered was served or the day of any 
other event after which a designated 
period of time begins to nm is not to 
be !Deluded. The last day o! the period 
so computed le to be included, unless it 
is a. Saturday. Sunday, Federal legal 
holiday, or other nonbusiness day, 1n 
which event the period runs until the 
end o! the next da.y which is not a Sat­
urday. Sunday, Federal legal holiday, 
or other nonbusiness day. When the 
time prescribed or allowed is 7 days or 
leas, intermediate Saturdays, Sundays, 
Federal legal holidays, and other non­
business days are excluded in the com.:: 
putation. 

(d) Extensions of time. (1) The time for 
filing or serving any document except a. 
notice of appeal : ma.y be extended by 
the Boa.rd. j 

(2) A request to the Board for an ex­
tension of time must be filed within 
the time originally allowed for filing. 

(3) For good cause the Boa.rd may 
grant an extension of time on its own 
initiative. l 

(e) Retention of documents. All docu­
ments received in evidence a.t a hearing 
or submitted for the record in a.ny pro­
ceeding before the Board will be re­
tained with the official record or the 
proceeding. The .Boa.rd. in its discre­
tion, ma.y permit the withdra.wa.1 of 
original documents while a case is 
pending or after a decision becomes 
final upon conditions a.a required by 
the Board. 

I 
§ 4.311 Briefs on appeaL 

(a) The appellant may file an opening 
brief within 30 days after receipt of the 
notice of docketing. Appellant must 
serve copies of the opening brief upon 
an interested parties or counsel and 
file a certificate with the Board show­
ing service upon the named parties. Op­
posing parties or counsel will ha.ve 30 
days from receipt of appellant's brief 
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to file answer briefs, copies of which 
must be served upon the appellant or 
counsel and all other parties in inter­
est. A certificate showing service or the . 
answer brief upon a.11 parties or counsel 
must be attached to the answer filed 
with the Board. 

(b) Appella.nt may reply to an an­
swering brief within 15 days from its 
receipt. A certlflca.te showing service 
of the reply brie:t' upon all parties or 
counsel must be attached to the reply 
filed with the Boa.rd. Except by special 
permission of the Board, no other 
briefs will be allowed on appeal. 

(c) The BIA is considered a.n inter­
ested party in any proceeding before 
the Board. The Boa.rd may request that 
the BIA submit a brief in any ca.se be­
fore the Boa.rd. 

(d) An. original only or each docu­
ment should be filed with the Boa.rd. 
Documents should not be bound a.long 
the side. 

(e) The Boa.rd may also specifY a date 
on or before which a. brief is due. Un­
less expedited briefing has been grant­
ed, such date may not be less than the 
a.ppropriate period of time established 
in this section. 

§ 4.312 Decisions. 
Decisions of the Boa.rd will be made 

in writing and will set forth findings of 
fact and conclusions of law. The deci­
sion may adopt, modify, reverse or set 
aside any proposed finding, conclusion, 
or order of a. BIA omcta.l or a.n OHA de­
ciding officia.1. Distribution o! deci­
sions must be ma.de by the Board to all 
parties concerned. Unless otherwise 
stated in the decision, rulings by the 
Board are final for the Depa.rtrnent and 
must be given immediate effect. 

§ 4.318 Amicus Curiae; intervention; 
Joinder motion&. 

(a.) Any interested person or Indian 
tribe desiring to intervene or to join 
other parties or to appear as amicus 
curiae or to obtain an order in an ap­
peal before the Board must apply in 

· writing to the Boa.rd stating the 
grounds for the action sought. Permis­
sion to intervene, to join parties, to ap­
pear, or for other relief. may be grant­
ed for purposes a.nd subject to limita­
tions established by the Boa.rd. This 
section will be liberally construed. 
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(b) Motions to intervene, to appear as 
amicus curiae. to join additional par­
ties, or to obtain a.n order in an appeal 
pending before the Board must be 
served in the same manner as appeal 
briefs. I 

I 
§ 4.314 Exhaustion of administrative 

remedies. 
(a) No decision of! an OHA deciding 

official or a. BIA official, which at. the 
time of its rendition is subject to ap.­
peal to the Board, will be considered 
final so as to constitute agency action 
subject to judicial I review under 5 
U.S.C. 704, unless made effective pend­
ing decision on appeal by order of the 
Boa.rd. : 

(b) No further appeal will lie within· 
the Department from a. decision of the 
Board. , 

(c) The filing of a petition for recon­
sideration is not required to exhaust 
administrative remedies. 

• I 

§ 4-.315 Reconsideration. 

(a.) Reconsideration of a decision of 
the Board w111 be granted only in ex­
traordinary circumstances. Any party 
to the decision may petition for recon­
sideration. The petition must be filed 
with the Boa.rd within 30 days from the 
date of the decision and must contain a 
detailed statement of the reasons why 
reconsideration should be granted. 

(b) A party ma.y file only one petition 
for reconsideration. -I 

(c) The filing of a; petition will not 
stay the effect of any decision or order 
and will not affect the finality of any 
decision or order for J)urposes of judi­
cial review. unless so ordered by the 

. Board. 

f 4.316 Remands from courts. 
Whenever any matter is remanded 

from any federal court to the Board for 
further proceedings. the Board will ei­
ther remand the matter to an ORA de­
ciding official or to the BIA, or to the 
extent the court's directive a.nd time 
lfmita.tions will perm.it, the parties 
will be allowed an opportunity to sub­
mit to the Board a report recom­
mending procedures for it to follow to 
comply with the court's order. The 
Board will enter special orders gov­
erning matters on remand. 

§4.320 . 

§ 4.317 Standards ot conduct. 
(a) Inquiries about cases. All inquiries 

with respect to any matter pending be­
fore the Boa.rd must be made to the 
Chief Administrative Judge of the 
Board or the administrative judge as­
signed the matter, 

(b) Disqualification. An administra­
tive judge may withdraw from a case in 
accordance with standards found in the 
recognized canons of judicial ethics if 
the judge deems such action appro­
priate. If, prior to a decision of the 
Board, a. party files an affidavit of per­
sonal bias or disquallftcation with sub­
stantiating facts, and the a.dm1nistra.­
tive judge concerned does not with­
draw, the Director of the Office of 
Hearings and Appeals will determine 
the matter of disqualification. 

§ 4.318 Scope of review. 
An appeal will be limited to those 

issues which were before the OHA de• 
ciding official upon the petition for re­
hearing, reopening, or regarding tribal 
purchase of interests, ·or before the BIA 
official on review. However, except as 
specifically limited in this part or in 
title 25 of the Code of Federal Regula• 
tions, the Board will not be limited in 
1 ts scope or review and may exercise · 
the inherent authority of the Secretary 
to correct a manifest injustice or error 
where appropriate. 

APPEALS TO THE BOARD OF INDIAN 
APPEALS IN PROBATE MA TrERS 

SOURCE: 66 FR 67656, Dec. 31, 2001, unless 
otherwise noted. 

§4.320 Who may appeaL 
(a) A party in interest has a right to 

appeal to the Board from an order of an 
OHA deciding official on a. petition for 

·rehearing, a. petition for reopening, or 
regarding tribal purchase of interests 
in a. deceased India.n's trust estate. 

(b) Notice of appeal. Within 60 days 
from the date of the decision, a.n appel­
lant must file a written notice of a.P­
peal signed by appellant, appellant's 
attorney, or other qualified representa­
tive as provided in 43 OFR 1.3, with the 
Boa.rd of Indian Appeals, Office of 
Hearings and Appeals. U.S. Department 
of the Interior, 801 North Quincy 
Street, Arlington, Virginia. 22203. A 
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statement of the errors of fact and law 
upon which the appeal is based must be 
included 1n either the notice of appeal 
or in any brief filed. · The notice of ap­
peal must include the names a.nd ad­
dresses of parties served. A notice of 
appeal not timely filed will be dis­
missed for lack of jurisdiction. 

(c) Service of copies of notice of ap­
peal. The appellant must personally de-

. liver or mail the orfgina.l notice of ap­
peal to the Board of Indian Appeals. A 
copy must be served upon the OHA de­
ciding official whose decision 1s ap­
pealed as well as all interested parties. 
The notice of appeal filed with the 
Board must include a certification that 
service was ma.de as required by this 
section. 

(d) Action by the OHA deciding offi­
ciali record inspection. The OHA decid­
ing- official, upon receiving a copy of 
the notice of appeal.' must notify the 
Superintendent concerned to return 
the duplicate record filed under 
§§ 4.236(b) and 4.241(d),' or under § 4.242(0 
of this part, to the Land Titles and 
Records Office designated under 
§4.236(b) of this part. The duplicate 
record must be conformed to the origi­
nal by the Land Titles and Records Of­
fice and will thereafter be ava1lable for 
inspection either at 1the Land Titles 
and Records Office or at the office of 
the Superintendent. In those· cases in 
which a. transcript of the hearing was 
not prepared, the OHA deciding official 
wtll have a transcript prepared which 
must be forwarded to the Board within 
30 days from receipt of a copy of the 
notice of appeal. i 
(66 FR 67656, Dec. 31, 2001, as a.mended at 67 
FR 4368, Jan. 30, 2002) 

i 
§ 4.321 Notice of transmittal of record 

on appeal. , 
The original record on appeal must 

be forwarded by the Land Titles and 
Records Office to the Board by cer­
tified mail. Any objection to the record 
as constituted must be filed with the 
Board within 15 days of receipt of the 
notice of docketing issued under § 4.332 
of this part. I 

§ 4.822 Docketing. I 
The appeal will be docketed by the 

Board upon receipt of the administra­
tive record from the Land Titles and 
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Records Office. All interested parties 
as shown by the record on appeal must 
be notified of the docketing-. The dock­
eting notice must specify the time 
within which briefs may be filed and 
must cite the procedural regulations 
governing the appeal. 

§ 4.323 Disposition of the record. 
Subsequent to a decision o! the 

Board, other than remands, the record 
filed with the Board and all documents 
added during the appeal proceedings, 
including any transcripts prepared be­
cause of the appeal and the Board's de­
cision, must be forwarded by the Boa.rd 
to the Land Titles and Records Office 
designated under § 4.236(b) of this part. _ 
Upon receipt of the record by the Land 
Titles and Records Office. the duplicate 
record required by § 4.320(c) of this part 
must be conformed to the origin.a.I and 
forwarded to the Superintendent con­
cerned. 

APPEALS TO THE BOARD OF INDIAN AP­
PEALS FROM ADMINISTRATIVE ACTIONS 
OF OFFICIALS OF THE BUREAU OF IN­
DIAN AFFAIRS: ADMINISTRA TlVE RE· 
VIEW IN OTHER. INDIAN MATTERS NOT 
RELATING TO PROBATE PROCEEDINGS 

SOURCE: 54 FR 6-487, Feb. 10. 1989, unless 
otherwise noted. 

§ 4.330 Scope. 

(a) The definitions set forth in 25 
CFR 2.2 apply also to these special 
rules. These regulations apply to the 
practice and procedure 'for: (1) Appeals 
to the Board of Indian Appeals from ad­
ministrative actions or decisions of of­
ficials of the Bureau ot Indian Affairs 
issued under regulations in 25 CFR 
chapter 1. and (2) administrative re­
view by the Board of Indian Appeals of 
other matters pertaining to Indians 
which are referred to it for exercise of 
review authority of the Secretary or 
the Assistant Secretary-Indian Af 4 

fairs. 
(b) Except as otherwise permitted by 

the Secretary or the Assistant Sec­
retary-Indian Affairs by special dele­
gation or request, the Board shall not 
adjudicate: 

(1) Tribal enrollment disputes; 
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(2) Matters decided by the Bureau of 
Indian Affairs through exercise of f ts 
discretionary authority; or 

(3) Appeals from decisions pertaining 
to final recommendations or actions by 
officials of the · Minerals Management 
Service, unless the decision is based on 
a.n interpretation of Federal Indian law 
(decisions not so based which arise 
from determinations of the Minerals 
Management Service, are appeala.ble to 
the Interior Boa.rd of Land Appeals in 
accordance with 43 CFR 4.410). 

i 
§4,331 Who may appeaL 

A:ny interested party affected by a. 
final administrative action or decision 
of an official of the Bureau of Indian 
Affairs issued under regulations in title 
25 of the Code of Federal Regulations 
may appeal to the Boa.rd of Indian Ap­
peals, except- ; 

(a.) To the extent that decisions 
which are subject to appeal to a. higher 
official within the Bureau of Indian Af­
fairs must first be appealed to that of-
ficial; , 

(b) Where the decision has been ap­
proved in writing by the Secretary or 
Assistant Secretary-Indian Affairs 
prior to promulgation; or 

(c) Where otherwise provided by law 
or regulation. 1 

I -~ 

§ 4.332 Appeal to the Board; how 
taken; mandatory time for filing; 
preparation I as.sistance; require­
ment for bond. 

(a) A notice of appeal . shall be in 
wrt ting, signed by the appellant or by 
his attorney of record or other quali­
fied representative as provided by 43 
CFR 1.3, and filed with the Board of In­
dian Appeals, Office of Hearings and 

· Appeals, U.S. Department of the Inte­
rior. 801 North Quincy Street, Arling- · 
ton, Virginia 22203, within 30 days after 
receipt by the appellant o! the decision 
from which the appeal is taken. A copy 
of the notice of appeal shall simulta­
neously be filed with the Assistant Sec­
retary-Indian Affatrs. As required by 
§ 4.333 of this pa.rt. the notice of appeal 
sent to the Boa.rd shall certify tha.t a 
copy has been sent to the Assistant 
Secretary-Indian Atta.irs. A notice of 
appeal not timely filed shall be dis­
missed for lack of jurisdiction. A no­
tice of appeal shall include: 

I 

§4.333 

(1) A full identification of the ca.se: 
(2) A statement of the reasons for the 

appeal and of the relief sought; and 
(3) The names a.nd addresses of all ad­

ditional interested parties, Indian 
tribes, tribal corporations •. or groups 
having rights or privileges which may 
be a.ff ected by a. change 1n the decision, 
whether or not they participated as in­
terested parties in the earlier pro• 
ceedings. 

(b) In accordance with 25 CFR 2.20(c) 
a. notice of appeal shall not be effective 
for 20 days from receipt by the Board, 
during which time the Assistant Sec­
retary-Indian Affairs may decide to 
review the appeal. If the Assistant Sec­
retary-Indian Affairs properly notifies 
the Board that he has decided to review 
the appeal, a.ny documents concerning 
the case filed with the Board shall be 
transmitted to the Assistant Sec­
retary-Indian Affairs. 

(c) When the appellant is an Indian or 
Indian tribe not represented by coun­
sel, the official who issued the decision 
appealed shall, upon request of the ap­
pellant, render such assistance a.sis ap-­
proprlate in the preparation of the ap­
peal. 

(d) At any time during the pendency 
of a.n appeal, an appro:priate bond may 
be required to protect the interest of 
any Indian, Indian tribe, or other :par­
ties involved. 

[54 FR 6487, Feb. 10, 1989, as amended at 6'7 
FR 4368, Jan. 30, 2002) 

§ 4.333 Service of notice of appeaL 
-(a) On or before the date of filing o! 

the :notice of appeal the appellant shall 
serve a copy of the notice upon each 
known interested party, upon the offi­
cial of the Bureau of Indian Affairs 
from whose decision the appeal ls 
taken, and upon the Assistant Sec­
retary-Indian Affairs. The notice of 
appeal filed w1 th the Board shall cer­
tify that service was made as required 
by this section a.nd shall show the 
names a.nd addresses of all parties 
served. If the appellant is an Indian or 
a.n Indian tribe not represented by 
counsel, the appellant may request the 
official of the Bureau whose decision is 
appealed to assist in service ot copies 
of the notice of appeal a.nd any sup­
porting documents. 
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(b) The notice ot appeal will be con­
sidered to ·have been served upan the 
da.te of personal service or mailing. 

I. 

§ 4.834 Extensions of time. 
ReQ.uests for extensions of time to 

file documents may be granted upon a 
showing of good ca.use, except for the 
time fixed for filing a, notice of appeal 
which, as specified j in § 4.332 of this 
pa.rt, may not be extended. 

I 

§ 4.835 Preparation and transmittal of 
record by_ official of the Bureau of 

. Indian Affairs. j . 

{a) Within 20 days after receipt or a 
notice of appeal. or ·upon notice from 
the Board, the official of the Bureau of 
Indian Affairs whose decision is ap- . 
pea.led shall assemble and transmit the 
record to the Board. The record on ap­
peal shall include, without limitation. 
copies of transcripts of testimony 
ta.ken; all original I documents, peti­
tions, or a.pp11ca.t1ons by which the pro­
ceeding wa.s initiated; all supplemental 
documents which set forth claims of in­
terested parties; and all documents 

' upon which all previous decisions were 
based. i 

(b) The administrati\'e record shall 
include a. Table of Contents noting, at 
a. minimum. inclusion of the following: 

(1) The decision appealed from: 
(2) The notice of appeal or copy 

thereof; and I 
(3) Certification that the record con­

tains all information and documents 
utillzed by the deciding official in ren­
dering the decision appealed. 

(c) If the deciding official receives 
notification that the Assistant Sec­
retary-Indian Affairs ha.s decided to 
review the appeal before the admin1s­
trati ve record is transmitted to the 
Boa.rd, the administrative record shall 
be forwarded to the Assistant Sec­
retary-Indian Affairs rather than to 
the Boa.rd. I 

§ USI Docketin,:. 
An appeal shall be assigned a docket 

number by the Board 20 days after re­
ceipt of the notice of appeal unless the 
Board has been properly notified that 
-the Assistant Secretary-Indian Affail'S 
has assumed jurisdiction O\'er . the ap­
peal. A -notice of docketing shall . be 
sent to all interested parties as shown 

43 CFR Subflfle A (10-1-03 EdlHon) 

by the record on appeal upon receipt of 
the administrative record. Any objec­
tion to the record as constituted shall 
be filed with the Boa.rd within 15 da.ys 
of receipt o! the notice o! docketing. 
The docketing nctice shall specify the 
time within which briefs shall be filed, 
cite the procedural regulations gov­
erning the appeal and include a copy of 
the Table of Contents furnished by the 
deciding official. 

§ 4.837 Action by the BoarcL 

-ca) The Board may make a final deci­
sion. or where the record Indicates a. 
need for further inquiry to resolve a 
genuine issue of material fa.ct. the 
Board may require a hearing. All hear­
ings shall be conducted by an adminis­
trative la.w judge of the Office of Hear..: 
ings. and Al)pea.ls. The Board may, in 
its discretion, grant oral argument be­
fore the Boa.rd. 

(b) Where the Boa.rd finds that one or 
more issues involved in an appeal or a. 
matter referred to it were decided by 
the Bureau of Indian Affairs based 
upon the exercise of discretionary au~ 
thority committed to the Bureau. and 
the Board has not otherwise been per- . 
mitted to adjudicate the issue(s) pursu­
ant to §4.330(b) of this pa.rt, the Board 
shall dismiss the appeal as to the 
issue(s) or refer the issue(s) to the As­
sistant Secretary-Indian Affairs for 
further consideration. 

§ 4.838 Submission by admhtistntive 
law Judge of proposed find.mp. con• 
clus1ons and recommended · deci­
sion. 

(a) When an evidentiary hearing pur­
suant to § 4.S37(a.) of this part is con­
cluded, the administrative law judge 
shall recommend findings of fact and 
conclusions or law, stating the rea.sona 
for such recommendations. A copy of 
the recommended decision shall be sent 
to each party to the proceeding. the 
Bureau official involved. and the 
Board. Simultaneously, the entire 
r.ecord of the :proceedings, including the 
transcript of the hearing before the ad­
ministrative law judge; shall be for­
warded to the Boa.rd. 

(b) The administrative law judge 
· shall.advise the parties at the conclu­
sion of the recommended decision of 
their right to file exceptions or other 
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comments regarding the recommended 
decision with the Boa.rd in accordance 
with § 4.339 of this part. 

I 
§ 4.339 Exceptions or comments re­

garding recommended decision by 
administrative law judge. 

Within 30 days after receipt of the 
recommended decision of the adminis­
trative law judge. any party may file 
exceptions to or other comments on 
the decision with the Board. 

. I 
§ 4.340 Disposition of the record. 

Subsequent to a.' decision by the 
Board. the record filed with the Board 
and all documents added during the ap­
peal proceedings, including the Board's 
decision, shall be forwarded to the offi­
cial of. the Bureau of Indian Affairs 
whose decision wa.s appealed for proper 
disposition in accordance with rules 
and regulations concerning treatment 
of Federal records. 1 

I 

WRITE EARTH RESERVATION LAND SET­
TLEMENT ACT OF 1985; AUTHORITY OF 
ADMINISTRATIVE JUDGES; DETERMINA­
TIONS OF THE HEIRS OF PERSONS WHO 
DIED ENTITLED TO COMP EN SA TION 

r 

SOURCE: 56 FR 61383. Dec. a. 1991, u.nlesa 
o~herwise noted. 

i 
§ 4.350 Authority and scope. 

(a) The rules and procedures set forth 
in §§ 4.350 through 4.357 apply only to 

· the determination . through intestate 
succession of the heirs of persons who 
died entitled to receive compensation 
under the White Earth Reservation 
Land Settlement Act of 1985, Public 
Law ~264 (100 Stat. 61), amended by 
Public Law 100-153 (101 Stat. 886) and 
Public Law 100-212 (101 Stat. 1433). 

(b) Whenever requested to do so by 
the Project Director, an e.dministrative 
judge shall de term.ine such heirs by ap­
plying inheritance laws 1n accordance 
with the White Earth Reservation Set­
tlement Act or 1985 a.s amended. not­
withstanding the decedent may have 
died testate. 1 

(c) As used herein, the following 
terms sha.11 have the following mean-
ings: : 

(1) The term Act means the White 
. Earth Reservation i Land Settlement 

Act of 1985 a.s amended. 

§4.351 

(2) The term Board means the Board 
of Indian Appeals in the Office of Hear­
ings and Appeals, Office of the Sec­
retary, 

(3) The term Project Director means 
the Superintendent of the Minnesota 
Ag-ency, Bureau of Indian Affairs, or 
other Bureau of Indian Affairs official 
with delegated authority from the Min­
neapolis Area Director to serve as the 
federal officer in charge of the White 
Earth Reservation Land Settlement 
Project. 

(4) The term party (parties) in interest 
means the Project Director and any 
presumptive or a('ltual heirs of the de­
cedent. or of any issue or any subse­
quently deceased presumptive or ac­
tual heir of the decedent. 

(5) The term compensation means a. 
monetary sum. as determined by the 
Project Director, pursuant to section 
B(c) of the Act. 

(6) The term adminstTative judge 
means an administrative judge or an 
administrative law judge, attorney-ad" 
visor. or other appropriate official of 
the Office of Hearings and Appeals to 
whom the Director of the Office of 
Hearings and Appeals has redelegated 
his authority. as designee of the Sec­
retary. for making heirsb1p determina­
tions as provided for in these regula­
tions. 

(7) The term appellant means a. :party 
aggrieved by a final order or final order 
upon reconsideration issued by an ad­
ministrative judge who files an a.ppea.l 
with the Board. 

[58 FR 61383, Dec. 3, 1991: 56 FR 65782, Dea. 18, 
1991, as amended a.t 64 FR 13363, Mar.18, 1999] · 

§ 4.851 Commencement of the deter-
mination process. 

(a) Unless an heirshlp determination 
which 1s recognized by the Act a.lrea.dy 
exists, the Project Director shall com­
mence the determination of the heirs 
o! those persons who died entitled to 
receive compensation by filing with 
the adm.1nlstrative judge all data, iden­
tifying the purpose for which they a.re 
being submitted. shown in the records 
relative to the family o! the decedent . 

(b) The data. shall include but are not 
limited to: 
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